USING THE CRAWFORD v. WASHINGTON
“FORFEITURE BY WRONGDOING” CONFRONTATION
CLAUSE EXCEPTION IN CHILD ABUSE CASES.

By Tom Harbinson*

INTRODUCTION

In Crawford v. Washington,? the United States Supreme Court held that when an out-of-
court statement of an unavailable witness is testimonial, the Sixth Amendment requires
the accused be given a prior opportunity to cross-examine the witness.® The Court stated
it would “leave for another day any effort to spell out a comprehensive definition of
testimonial. Whatever else the term covers, it applies at a minimum to prior testimony at
a preliminary hearing, before a grand jury, or at a former trial; and to police
interrogations....”* The Court’s use of the term “testimonial” appears to be directed at
use of any statements taken by agents of the government when a reasonably objective
person should know they are being taken for possible use in court.”

In Crawford, the Court acknowledges a Confrontation Clause exception to its new rule on
the inadmissibility of testimonial statements given by unavailable witnesses.® As the
Court explains, “the rule of forfeiture by wrongdoing (which we accept) extinguishes
confrontation on essentially equitable grounds...”” Crawford approvingly cites Reynolds
v. United States,® where the Court first applied the forfeiture by wrongdoing exception.®
The Reynolds Court held, “The Constitution does not guarantee an accused person
against the legitimate consequences of his acts. It grants him the privilege of being
confronted with the witnesses against him; but if he voluntarily keeps the witnesses away,
he cannot insist on his privilege.”*® The exception is based on the maxim that no one
should be permitted to take advantage of his own wrongdoing.™
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Crawford’s approval of the forfeiture by wrongdoing exception should allow prosecutors
to get a significant number of out-of-court statements of unavailable witnesses admitted.
It is common in child abuse cases for the suspect to procure the child’s unavailability to
testify, whether by telling the child not to tell,"? by threats against the child,*® the
family,'* or even pets,*® or through use of others, such as family members.'® The
abuser’s use of secrecy is intended to prevent the child from initially disclosing and
testifying against the abuser."’

Since Reynolds, the Supreme Court appears to have expanded the exception to allow
admission of uncross-examined depositions not made under oath, if the witness was
“absent from the trial by suggestion, procurement, or act of the accused,” Motes v. United
States,™® and admission of other extrajudicial statements based on the defendant’s
misbehavior.*

TESTIMONIAL STATEMENTS ARE ADMISSIBLE
IF THE ACCUSED PROCURES THE CHILD’S UNAVAILABILITY

Since Crawford does not give a comprehensive definition of “testimonial” statements,
prosecutors should argue child abuse videotapes and out-of-court statements by children
are not testimonial. ° Even if child abuse videotaped statements and other out-of-court
statements are considered testimonial, the equivalent of uncross-examined depositions
not taken under oath, these statements are admissible when the child’s unavailability
occurs due to procurement by the accused. Courts have held procurement includes
persuasion and suggestion, the wrongful disclosure of information, control by the suspect,
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asking others to persuade the witness not to testify, and acquiescence in others
performing acts of procurement. %

Prosecutors must use the Motes’ language “...or act of the accused,”? to argue for the
forfeiture by wrongdoing exception to include as many acts as possible. The act that
constitutes the procurement, by itself, need not be wrongful or a threat. Things the child
could view as being “beneficial,” such as gifts or money, should constitute procurement
if they result in the child being unavailable.?

ACTS DURING THE CRIME SHOULD BE USED TO SHOW PROCUREMENT

Can the suspect’s procurement made during the crime be used in applying the forfeiture
by wrongdoing exception, or does the exception only apply to procurement made after
the crime? The critical wrongdoing the exception attempts to prevent is not based on
when the act occurs, but whether the act caused a witness to be unavailable. Thus, the
questi0r214should be was the accused’s act responsible for the witness being unavailable to
testify?

Although the United States Supreme Court has not ruled on whether the exception
applies to procurement made during the crime, the rationale behind the rule supports
doing so. In a seminal decision, New Jersey v. Sheppard,® a ten-year-old girl stated her
stepfather told her, during the time sexual abuse was occurring, he would Kill her if she
revealed the abuse. Prosecutors moved for use of two-way television because an
examining psychiatrist said it would be too traumatic for the girl to be present with her
stepfather in the courtroom and the trauma would render her unavailable to testify.*®

New Jersey v. Sheppard illustrates acts of the accused during the crime should be allowed
for purposes of determining whether procurement of unavailability occurred. If the
accused’s acts are responsible for the child being in a condition where the child refuses to
testify,?’ states she cannot remember,? or becomes non-responsive,” the requirement of
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unavailability should be considered to be met. Non-verbal acts and threats may assist the
accused in committing the crime, but are also used to traumatize the victim so the victim
will not tell.*® The State should also be allowed to show, in a pre-trial hearing, it has
made a good faith effort to have the witness testify and should not be required to call the
child at trial (or the pre-trial hearing) to show the child is unable to testify. **

PROCUREMENT BY TRAUMATIZATION SHOULD RESULT IN
TESTIMONIAL STATEMENTS BEING ADMISSIBLE

One of the most common acts of procurement is procurement of unavailability by trauma.
It is widely accepted that children can have Post Traumatic Stress Disorder (PTSD),
Acute Stress Disorder (ASD), or Traumatic Stress Disorder (TSD).* In just the last few
years, the psychiatric community has become better at diagnosing PTSD or ASD in
children as young as three years old.*® Research shows that 50% of sexually assaulted
individuals have had PTSD.** Talking to family members, caretakers, teachers, the child
in pre-trial preparation, and perhaps referral to a child clinical psychologist may assist a
prosecutor in determining if an accused’s acts of procurement caused trauma that renders
a child unavailable to testify. Under PTSD and AST one of the symptoms of the
condition is desperately and strenuously trying to avoid thoughts or being reminded of
the event or person that caused the condition.® It is possibly this condition, not simply
because these children are young and have to face the defendant, which may be
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responsible for some children “freezing’’ in the courtroom.®* Unlike the standard
enunciated in Maryland v. Craig,®" where the trauma of seeing the accused makes the
child unavailable; under this analysis, it is the acts of the accused that constitute
procurement by trauma that make the child unavailable.

The argument child trauma should not be considered by courts in determining
admissibility of out-of-court statements because most children who appear in court, in the
long-term, are not unduly traumatized is irrelevant.*® In determining unavailability, the
trial court makes the decision about availability based on the witness’s condition at the
time of the hearing or trial—not what the witness’s long term condition will be.*

STANDARD OF PROOF

What should the standard of proof be for determining procurement occurred? The United
States Supreme Court has not ruled on this issue, but a majority of the federal Circuit
Courts have applied the “by a preponderance of evidence standard.”*® Applying this
lower standard effectuates the purpose of the exception and parallels case law on the
admissibility of other evidentiary statements.**

CONCLUSION

In light of Crawford, it is critical for prosecutors to learn to use the forfeiture by
wrongdoing exception. Prosecutors must educate themselves, law enforcement,
caretakers, teachers, medical care providers, and Child Protection workers on the
importance of documenting or asking the child, in a forensically appropriate way, about
acts or words that may show procurement. Effective prosecuting is aggressively
investigating and building the case, to make a strong record that will convince trial and
appellate courts the accused has procured the child’s unavailability.

*Some children may exhibit dissociative symptoms. Dissociation involves “particular alterations in
phenomenal experience that are related to a disconnection or disengagement regarding the self and/or the
environment.” Stephen J. Lyn and W. Rhue, ed., DISASSOCIATION: CLINICAL AND THEORETICAL
PERSPECTIVES, 23 (1994). AST includes disassociation as one of its diagnostic criteria. See DSM-1V-TR
308.3 B (1) to (5).
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